IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUDE D. MAYDVELL, : ClVIL ACTI ON
Pl aintiff,
v. : NO. 01- 1559

NORVAN M YOFFE, ESQUI RE

(I ndi vi dual ),

AVCO FI NANCI AL SERVI CES
CONSUMER DI SCOUNT COVPANY (]\IE
FARMERS FI RST BANK, and
DONALD G- BECKER (I ndi vi dual ),

Def endant s.

VEMORANDUM
ROBERT F. KELLY, J. JUNE 19, 2001

Presently before this Court is the Mdtion to Dism ss
filed by Defendant Norman M Yoffe, Esquire (“M. Yoffe”). The
Plaintiff, Jude D. Maydwell (“M. Maydwell”), acting pro se, filed
hi s Conpl aint on March 30, 2001, then, upon |eave of Court pursuant
to Federal Rule of Cvil Procedure 15(a), filed an Anended
Conplaint on April 12, 2001. For the reasons that follow, M.
Yoffe’'s Motion is granted.
| . EACTS.

M. Maydwel | ’s clai ns against the various Defendants in
this action arise fromnortgage foreclosure and ej ect nment
proceedi ngs which took place from 1995 through 1998. M. Mydwel |
and his famly were ejected fromtheir hone on Decenber 3, 1998.
M. Yoffe represented Def endant AVCO Fi nanci al Services Consuner

Di scount Conpany One in the foreclosure proceedi ngs agai nst the M.



Maydwel | . M. Yoffe represented M. Maydwell at no time. M.
Maydwel | s clains against M. Yoffe are limted to an allegation
that M. Yoffe told M. Maydwell that if he “were to push for ny
civil rights, he [Yoffe] would nake sure that | could never buy a
postage stanp on credit.” (Conmpl., § 6.) M. Mydwell also
contends that M. Yoffe reported his debt, which was then recorded
on M. Maydwell’'s credit reports. (l1d.) M. Maydwell does not,
however, deny the accuracy of his credit reports. (Ld.)
1. STANDARD.

A notion to dismss, pursuant to Fed. R Cv. P. 12(b)
(6), tests the legal sufficiency of the conplaint. Conley v.
G bson, 355 U S. 41, 45-46 (1957). A court mnust determ ne whet her
the party making the claimwould be entitled to relief under any
set of facts that could be established in support of his or her

claim Hi shon v. King & Spalding, 467 U S. 69, 73 (1984)(citing

Conley, 355 U. S. at 45-46); see also Wsniewski v. Johns-Mnville
Corp., 759 F.2d 271, 273 (3d Cr. 1985). 1In considering a Mtion
to Dismss, all allegations in the conplaint nust be accepted as
true and viewed in the |ight nost favorable to the non-novi ng

party. Rocks v. Gty of Phila., 868 F.2d 644, 645 (3d Cr.

1989) (citations omtted).
[11. DI SCUSSI ON.

M. Maydwel| alleges that M. Yoffe violated his civil
rights. As M. Yoffe correctly notes, this Court can dism ss a

conplaint for failing to state a clai mwhere the face of the

2



conpl aint reveals an obvious affirmative defense such as the
statute of limtations. (Yoffe’s Mem Law in Supp. Mdt. Dismss at

11)(citing ALA, Inc. v. CCAIR Inc., 29 F.3d 855, 859 n.9 (3d Gr.

1994) (citing Davis v. Guseneyer, 996 F.2d 6177 (3d Cir.

1993) (affirmng 12(b)(6) dism ssal of conplaint as being barred by
the statute of limtations))). |In Pennsylvania, there is a two-
year statute of limtations for civil rights violations pursuant to

42 U.S.C. section 1983. Bougher v. Univ. of Pitt., 882 F.2d 74, 78

(3d Cr. 1989)(borrowing, in a Title I X action, Pennsylvania' s two-
year statute of limtations for personal injury actions); WIlson v.
Garcia, 471 U S. 261, 266-267 (1985)(exam ning the rule that a
federal court adjudicating section 1983 clains will adopt the state
statute of limtations of the nost closely anal ogous state | aw
claim; 42 Pa. C.S.A 8 5524. On the face of M. Mydwell’s
Conpl aint, the alleged violations of his civil rights occurred in
1997 and 1998. Because he did not file his Conplaint until March
25, 2001, however, M. Maydwell’'s civil rights clains are barred by
the two-year Pennsylvania statute of limtations.
| V. CONCLUSI ON.

Because M. Maydwel |'s cl ains agai nst M. Yoffe are
barred by the two-year statute of |limtations under 42 U S. C
section 1983, the allegations in his Conplaint against M. Yoffe
nmust be di sm ssed.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUDE D. MAYDVELL, : ClVIL ACTI ON
Pl aintiff,
v. : NO. 01- 1559

NORMAN M YOFFE, ESQUI RE

(I ndi vi dual ),

AVCO FI NANCI AL SERVI CES :
CONSUMER DI SCOUNT COVPANY ONE, :
FARMERS FI RST BANK, and :
DONALD G. BECKER (I ndi vi dual ), :

Def endant s.

ORDER
AND NOW this 19th day of June, 2001, upon consideration
of the Motion to Dismiss filed April 30, 2001 by Defendant Nornman
M Yoffe (Dkt. No. 7), and the Plaintiff’s Response thereto, it is
hereby ORDERED that the Mdtion to Dism ss is GRANTED and Def endant

Norman M Yoffe, Esquire is DI SM SSED wi th prejudice.

BY THE COURT:

Robert F. Kelly, J.



